








JUNE TERM, 1855, 


AT RALEIGH. 


F. A. and C. W. BROTHERS v. CALEB CARTWRIGHT and others. 


1. A testator devised as follows: “I give to my daughter E. a farm, etc., 
and after my wife’s death I wish the land sold, and the proceeds 
divided among my children and their heirs.” It was held, that the 
effect of this clause was to make the land personal estate from the 
time it was ordered to be sold, and that the proceeds were distribu- 
table as personal estate. 


2. The word heirs, as applied to personal estate, means those who would 
take according to the statute of distributions. 


CauseE removed from the Court of Equity of Pasquotank. 

The plaintiffs, as executors of Miles Brothers and in their 
own rights, set out in their bill the following two clauses of 
the will of their testator, viz. : 

Second clause.-—“I give and bequeath unto my daughter 
Emily the farm known as the Andrew Brothers tract, con- 
taining about fifty acres; and after my wife’s death I wish 
the land last mentioned sold and the proceeds divided among 
my children and their heirs.” 

Seventh clause—“I give and bequeath unto my (114) 
son, C. W. Brothers, twenty-five acres of woodland 
lying near Newbegan creek, adjoining W. H. Davis and 
others, to be laid off on that side immediately contiguous to 
the said Davis’ land; and all the remainder of said woodland 
(that is, one-half of it) I wish sold and the proceeds divided 
among all my heirs, and the balance to my granddaughter, 
Margaret Ann Brothers, and her heirs.” 

And ask for a construction upon the same by this Court. 

The testator died about the month of February, 1848, leav- 
ing his wife, Nancy, surviving, who died in May, 1852, and 
four children, to-wit, Martha, who had intermarried with 
Caleb Cartwright ; Emily, the devisee mentioned in the second 
clause of the will above recited, who, after the death of the 
testator, intermarried with Ambrose W. Banks and died in 
the lifetime of the widow, leaving issue born in 1851 that 
died in 1852 ; and the plaintiffs in this suit. Besides these, his 
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children, the testator left surviving him four grandchildren, 
to-wit, Wilson Reed and Elizabeth Reed, children of a de 
ceased daughter, Milly; Margaret Ann Brothers, a daughter 
of Sarah Ann Brothers, another deceased daughter of the tes- 
tator, and Pernina Brothers, a daughter of a third deceased 
daughter. 

Administration on the estate of Emily was granted to 
Banks, her husband. 

Margaret Ann, the daughter of Sarah Ann, died in March, 
1852, unmarried and without issue or brother or sister, or 
the issue of such, leaving her father, Harvey Brothers, sur- 
viving her. Administration on her estate was taken by G. D. 
Pool. 

Pernina, the daughter of Susan, died very young, without 
issue or brother or sister or the issue of such, leaving her 
father, George W. Brothers, surviving her. Administration 
on her estate was also taken by G. D. Pool. 

The plaintiffs allege in their bill that they have made sale 
of one-half of the balance of the land mentioned in the seventh 

clause of the will, after laying off the twenty-five acres 
(115) to ©. W. Brothers, reserving one other half of this bal- 
ance for the devisee, Margaret Ann. 

They also allege that since the death of the testator’s widow, 
Naney, they have made sale of the land mentioned in the 
second clause of the will and have the proceeds in their hands 
ready for distribution. 

The plaintiffs allege that opposite and conflicting claims are 
set up to the fund; the administrators of Emily, Margaret 
Ann and Pernina insisting that the fund in question is to be 
regarded as personalty, and that they are entitled to one- 
seventh each; while Cartwright and his wife, Banks, Wilson 
Reed and Elizabeth Reed claim that the fund is still to be 
considered as realty or was so to be considered up to the times 
of making the sales, and that the shares of Pernina mentioned 
in both clauses descended to her heirs at law, both sales having 
been made after her death. The plaintiffs claim that by the 
death of Margaret Ann and Emily, except the life estate which 
the said Ambrose took by the curtesy, their interests descended 
to them and to the said Caleb Cartwright and wife and to 
Wilson and Elizabeth, who represent their deceased mother, 
Milly. They say further that Cartwright and wife and Wil- 
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son and Elizabeth Reed claim that the proceeds of the land 
mentioned in the second clause are to be distributed among 
such of the testator’s children and grandchildren as were 
living at the death of the testator’s widow, which took place 
in May, 1852. Again, they state that Harvey Brothers and 
G. W. Brothers claim a life estate in the parts of the said fund 
which their daughters, Margaret Ann and Pernina, were enti- 
tled to. They state further that, as to the land mentioned in 
the seventh clause, it was contended that they should have 
sold all the remainder of the tract mentioned, after laying 
off the twenty-five acres to C. W. Brothers, whereas they had 
only sold half of the remainder, believing that the other half 
of that remainder was devised to Margaret Ann. 

The prayer of the bill is that the Court will advise them 
as to the true intent and meaning of the said several 
provisions, and direct them in the discharge of their (116) 
duty in regard to these contradictory and conflicting 
claims. 

The several persons above mentioned as having interests 
were made parties defendant, who answered the bill, admit- 
ting the statements of fact as contained in the bill, but insist- 
ing on their several views as set forth in the plaintiff’s bill. 

The cause was set down upon the bill, answer and exhibit 
and sent to this Court. 


Smith, for the plaintiffs. 
Pool, for the defendants. 


Battie, J. The pleadings present for construction two 
only of the clauses in the will of the plaintiffs’ testator, Miles 
Brothers. The difficulties suggested in ascertaining the mean- 
ing of these clauses may be easily solved by reference to two 
or three adjudications of this Court. 

The land directed to be sold by the second clause became 
personal estate at the death of the testator’s widow, when the 
sale was to be made. Croom v. Herring, 11 N. C., 393; 
Adams’ Eq., 136. The division of the proceeds was then to 
take place, and it must be among those of his children who 
were then living and the heirs of those who had died, either 
before the testator or after his death and before the death of 
his widow. By hewrs, as applied to a bequest of personal estate, 
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it is settled that those are to take who are entitled according 
to the provisions of the statute of distributions. Croom v. 
Herring, ubi supra; Freeman v. Knight, 37 N. C., 72. In 
the events which have occurred the husbands respectively of 
the testator’s deceased daughters, Sarah Ann and Susan, are 
entitled instead of the administrator of their respective daugh- 
ters, Margaret Ann and Pernina, who died intestate and with- 
out issue before the period of division. Indeed, had the latter 
been living at that time their fathers would have been entitled 
as representatives of their deceased wives. The children of 
Milly Reed, another deceased daughter of the testator, take 
their mother’s share per stirpes. 
(117) There can be no doubt that the executors construed 
the seventh clause aright in deciding to sell one-half of 
the remainder of the land mentioned, after setting apart 
twenty-five acres for C. W. Brothers. The proceeds of that 
sale were personal estate from the death of the testator, be- 
cause the sale was directed to be made immediately and the 
division was to take place at the same time. Hence we are 
to enquire who were his heirs—that is, who were entitled to 
claim from him under the statute of distributions at the time 
of his death? These were his children and his grandchildren 
who represented their deceased mothers per stirpes. As two 
of the grandchildren died after the testator, their shares will 
go to their personal representatives. The children of Milly 
Reed, deceased, can claim in this, as in the other fund, only 
their mother’s share. 

The difference in the distribution of the two funds arises, 
as it will be perceived, from the fact that the first was to be 
divided, at the death of the testator’s widow, among the tes- 
tator’s children who might be then living, and the heirs (that 
is, those who might be entitled to take under the statute of 
distributions) of such of his children as were then dead; and 
the second was to be divided, at the testator’s death, among 
all his own heirs—that is, among those who were then entitled 
to take under the statute from him. 

PER CURIAM. Decree accordingly. 


Cited: Burgin v. Patton, 58 N. C., 428; Mills v. Harris, 
104 N. C., 631; Benbow v. Moore, 114 N. C., 270; Lee v. 
Baird, 132 N. C., 766. 
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THOMAS S. HASSELL v. W. W. GRIFFIN, Admr. 


A court of equity, in this State, will not interfere to prevent the admin- 
istrator of a deceased member of a firm from retaining, out of the 
individual assets of his intestate, satisfaction for a debt due him 


from the firm. 


Apprat from the Court of Equity of Wasuineron County 
from an interlocutory decree of his Honor Judge Person dis- 
solving the injunction previously obtained. 

The case made by the pleadings appears from the (118) 
opinion of the Court. 


Smith, for the plaintiff. 
Heath, for the defendant. 


Pearson, J. The plaintiff is an individual creditor of 
Isaac Casey. The defendant is his administrator. Casey and 
William Davis were co-partners, and as such were indebted to 
the defendant in a large sum. Davis, the surviving partner, 
has a large amount of the effects of the firm in his hands. 

The question is, has the defendant, as administrator, a right 
to retain the assets received by him as the individual property 
of Casey in payment of a debt due to him by “Casey and 
Davis,” to the exclusion of the plaintiff’s debt ? 

It is decided in White v. Griffin, 47 N. C., 3, that the ad- 
ministrator of a deceased partner may retain a debt due by 
the firm out of the individual assets of the intestate, as against 
an individual creditor in an action at law—by force of the 
provisions of the 89th and 90th sections of the 31st ch. of the 
Revised Statutes. We are unable to see any principle upon 
which a court of equity can interfere in behalf of an indi- 
vidual creditor and take from an administrator his right of 
retainer. 

It is a settled doctrine of the Court of Equity in England 
that the creditors of the firm are first to be paid out of the 
effects of the firm, and the creditors of an individual who is a 
member of the firm are first to be paid out of the individual 
estate of such member—the excess of either fund going in 
aid of the other, on the ground that creditors of the firm are 
supposed to deal on the credit of the firm, and creditors of 
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the individual members are supposed to deal on the credit of 
the individual. 4 Kent, 65; 1 Story Eq., sec. 676. 

The supposition that a creditor of the firm deals on the 
eredit of the firm is made because of the fact that in the 
event of the death of a member of the firm the creditor has no 

remedy at law except against the surviving partner. 
(119) The supposition that a creditor of the individual 

member deals on the credit of the individual is made 
because of the fact that such creditor has but a qualified right 
to subject the effects of the firm to the payment of his debt; 
for, although under an execution in his favor the sheriff may 
levy upon and sell the property of the firm, yet the purchaser 
acquires only a right to the thing purchased, subject to a set- 
tlement of all accounts, which is, in effect, only the undefined 
interest of the debtor in the surplus after the partnership 
debts are paid. It is true that in equity a creditor of the firm 
is not restricted to his remedy against the survivor, but may 
seek redress against the individual assets of a deceased part- 
ner. Still the redress given to him is subject to the preferred 
rights of the individual creditors, and these terms are imposed 
because he has no redress at law, and when he comes into 
equity, as that Court acts upon the supposition that the credit 
was given to the firm effects, and that fund is liable to him 
in the first instance, he is only allowed to reach the surplus of 
the individual assets, which fund is considered liable in the 
first instance to the individual creditors. 

Our statute, ch, 31, sees. 89, 90, 91, introduces a new order 
of things. A debt of the firm is joint and several. In case 
of the death of a partner an action at law may be brought 
against his personal representative alone, or in connection 
with the surviving partner. This works an entire change, so 
far as creditors of the firm are concerned, and takes away the 
ground upon which the supposition that a creditor of the 
firm deals on the credit of the firm is based, because it gives 
him a direct remedy at law against each member of the firm 
and their personal representatives. 

So, according to our law, a creditor of the firm is under no 
necessity of coming into equity, and of course the court of 
equity has no right to impose any terms upon him; and it 
is also a matter of course that a court of equity cannot, at 
the instance of an individual creditor, interfere and direct 
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that the two funds should be applied, the one to pay firm debts 
in the first instance and the other to pay individual debts in 
the first instance and the surplus of either fund to 

come in aid; for the plain reason that by the force and (120) 
effect of the statute a creditor of the firm is made, to 

all intents and purposes, an individual creditor of each mem- 
ber of the firm. 

It being the pleasure of the makers of our law to put the 
creditor of a firm upon the footing both of a creditor of the 
firm and of a creditor of each and every one of the members 
of the firm, the English doctrine can have no application ; for 
the very ground upon which it is built is taken away, and a 
ereditor of a firm, under our law, must be supposed to deal 
as well upon the credit of each member of the firm as of that 
of the firm, because he has a direct legal remedy against each 
and all of them. 

PER CURIAM. Bill dismissed. 


Cited: Rankin v. Jones, post, 170; Potts v. Blackwell, 56 
N. C., 455; Allen v. Grissom, 90 N. C., 93. 





JOHN C. CARROLL and others v. JOSIAH W. JOHNSTON and others. 


Where equities are equal in point of merit, and the junior equity in 
point of time gets the legal estate, a court of equity will not inter- 
fere in favor of the prior equity. 


Cavusr removed from the Court of Equity of Sampson 
County. 


Winslow, for the plaintiffs. 
Strange, for the defendants. 


Nasu, C, J. This is a controversy between the creditors 
of Salmon Strong. The bill charges that one Isaac Roberts, 
being the owner of an improved lot in the town of Clinton, 
and seven acres of land, contracted with Salmon Strong to 
sell these pieces of land to him for the sum of two thousand dol- 
lars, and gave him a bond to make title when the purchase 
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money should be paid. Salmon Strong, being indebted to the 
companies of Johnston and Chesnut, and Hubbard and others, 

and being in failing circumstances, to secure the pay- 
(121) ment of said debts, conveyed to the plaintiff Carroll, 

in trust, certain personal chattels, and also all his 
right, title and interest and estate in and to the aforesaid 
improved lot in Clinton. This deed was executed and deliv- 
ered 17 May, 1848, and was proved and registered. 

The bill then charges that the defendants had full, positive 
and explicit knowledge of this assignment, and full notice 
of the deed of trust. It then charges that the defendants, by 
collusion with Salmon Strong, did procure from the said Isaac 
Roberts a deed in fee-simple to themselves of the premises. 
This deeds bears date 12 September, 1848. The plaintiffs 
then allege that they offered to pay to the defendants the bal- 
ance of the purchase money, and demanded a conveyance; or, 
if the defendant preferred, offered to release to them, upon 
the payment of the balance of the trust debts, which was 
declined. The bill prays that the defendants may be declared 
trustees for the plaintiffs, and that they may be compelled 
to a specific performance of the contract between Salmon 
Strong and Roberts, or to pay the claims of the plaintiffs. 

The defendants answer that they were merchants in the 
town of Clinton, and Salmon Strong owed them as such. 
Being in failing circumstances, in order to secure what was 
then due, and to procure other supplies, he proposed to sell 
to them the improved lot in the town of Clinton at the price of 
$1,650, to be paid for by the defendants in what was due 
them, and they to pay the residue of the purchase money to 
Roberts (he, the said Strong, having made several payments to 
Roberts), and the remainder of the price agreed upon, they 
were to pay, by supplies, to the said Strong, as he might re- 
quire. In pursuance of this agreement the bond of Isaac 
Roberts was surrendered to the defendants, and they went on 
to make advancements to Strong down to May, 1848, when, 
hearing that a deed of trust had been made by Strong to the 
plaintiff Carroll, for the benefit of the plaintiffs, they called 
upon Carroll to ascertain the fact, when they were told by 

him “if anything of the kind existed it was upon 
(122) record.” The said conveyance was not registered until 
4 July, 1848. The answers further allege that the de- 
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fendants paid to Isaac Roberts the sum of $1,215, being the 
balance due him from Strong, and took a conveyance from 
him of the improved lot. The defendants further allege that 
it was part of the agreement between them and Strong that 
Josiah Johnston, one of the defendants, should become a 
surety for him in a note to one Faison for $90, which was 
done; defendants deny all knowledge of the conveyance to the 
plaintiff Carroll, until it was registered. 

If the plaintiffs had, as they ought to have done, placed 
their deed to Carroll upon the register’s book at the time it 
was executed, the case would simply have been one of a double 
trust, and if any unnecessary delay had taken place in the 
plaintiff Carroll’s not closing his trust, the defendants would 
have had a right to hasten him, as they would in that case 
have had a clear interest in whatever remained after dis- 
charging the Carroll trust. The plaintiffs’ trust was not reg- 
istered until 4 July, 1848. Deeds of trust and mortgages 
take effect, as against creditors, only from their registration. 
Rev. Stat., ch. 37, sec. 24. The defendants deny all knowl- 
edge of the Carroll deed until 4 July, when its registration 
was notice to all the world. Prior to this time, however, 
Strong had contracted debts with the defendants, and the 
agreement set forth in the answer was entered into. The 
defendants, under their agreement with Strong, supplied him 
with such articles as he required, and also paid the balance 
due from Strong to Roberts. The plaintiffs, by their deed, 
acquire nothing but an equitable right, the legal title being 
in Roberts. By their agreement with Strong, made while in 
ignorance of the equity of plaintiffs, the defendants acquired 
an equitable interest in the property in dispute quite equal 
to that of the plaintiffs. In Baggarly v. Gaither, ante, 80, it 
is declared by the Court that a party so situated may protect 
himself by procuring the legal title ; that “the latter purchaser 
or incumbrancer, on payment of his money, becomes an hon- 
est claimant in equity, and is entitled, if he can, to 
to protect his claim.” Adams Eq., 330. That case (123) 
decides the present; the defendants had a right to 
clothe themselves with the legal title. The equities being 
equal, this Court will not interfere. 

PER CURIAM. The bill is dismissed. 
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G. HAIRSTON and others v. RUTH S. HAIRSTON and others. 


1. A resident of this State, by his will, bequeathed to A, the wife of B, 
certain slaves and other personal property, and appointed B and 
and his wife executors. B and his wife were residents of another 
State, and though B caused the will to be proved, he did not give 
the bond required by the law of this State, to entitle a non-resident 
to letters testamentary, nor obtain such letters, but took posses- 
sion of the property bequeathed to his wife, and after using it as 
his own for nearly twenty years, died, leaving his wife surviving: 


2. Held, that by this possession and use, the property did not vest in 
him, as husband, but belonged to his surviving wife. 


3. Whether he was entitled to the profits received and used by him— 
Quere? 


4. What is the effect of an assent to a legacy by a non-resident execu- 
tor who dies without qualification—Quere? 


CausE removed from the Court of Equity of Sampson 
County. 


Morehead, for the plaintiffs. 
Badger, Gilmer and Ruffin, for the defendants. 


Pearson, J. Robert Hairston died in March, 1852, intes- 
tate, leaving him surviving his widow, Ruth, and his brothers 
and the children of deceased brothers and sisters, who are his 
next of kin. At September Term, 1852, of the Court of 
Pleas and Quarter Sessions for the County of Stokes, the 
widow Ruth was appointed administrator of the said Robert. 

The bill is filed by some of the next of kin against the 
administratrix and the other next of kin, for an account and 

settlement of the estate. 
(124) Among other things, the bill charges that Peter 

Hairston died in 1832, leaving a last will and testa- 
ment by which he bequeathed to his daughter Ruth, who was 
the wife of the intestate Robert, several valuable plantations 
in the county of Stokes, and also some seven or eight hundred 
slaves, together with much valuable stock, ete., upon the sev- 
eral plantations; that Robert Hairston took possession of 
these plantations, the slaves, stock, ete., and received and 
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enjoyed the profits thereof ; that about the year 1841 the said 
Robert went to the State of Mississippi, settled a plantation 
and remained there most of his time, but without intending 
or in fact changing his domicil, which was in the State of 
Virginia; that between the years 1841 and 1852 the profits 
of the plantations, slaves, etc., in the county of Stokes, were 
received by his brother, Samuel Hairston, for and on account 
of the said Robert, and after his death were paid over to the 
defendant Ruth as his administratrix. 

The plaintiffs insist that the said slaves, stock, ete., be- 
queathed to the defendant Ruth by her father, Peter Hair- 
ston, were reduced into possession by Robert Hairston, and 
became his property jure mariti, and form a part of his 
estate, to be accounted for by the defendant Ruth, his admin- 
tratrix. 

They also insist that the profits of the plantations in Stokes 
county between the years 1841 and 1852, which were re- 
ceived by Samuel Hairston for and on account of Robert 
Hairston, and paid over to the defendant Ruth after the 
death of the said Robert, form a part of his estate, to be 
accounted for by the defendant Ruth, his administratrix. 

The answers admit the devise and bequest of Peter Hair- 
ston, but the defendant Ruth alleges that she is entitled to 
the slaves, stock, ete., in her own right, because the legacy to 
her was a chose in action, which her husband had not reduced 
into possession. 

She also, on the same ground, insists that she is entitled in 
her own right to the profits of the plantations, slaves, etc., 
from 1841 to 1852, and is not liable to account therefor as 
administratrix. 

In support of her claim, she alleges that her father, (125) 
by his will, appointed herself, her husband, Agnes 
Hairston and Samuel Hairston, his executors, and the will 
was duly admitted to probate; but no one of the executors 
qualified; on the contrary, they all declined doing so, and 
they all resided beyond the limits of this State, so that they 
could not, according to law, oualify and take out letters testa- 
mentary, without giving bond and security. So she insists 
that her husband had not reduced the legacy given to her by 
her father’s will into possession, and that she, as administra- 
trix, is not liable to account therefor, or for the profits thereof, 
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which, being an incident, must follow the principal ; that after 
the death of her husband she gave the bond and security 
required by law and qualified as the executrix of her father’s 
will, and then assented to the legacy, which she now claims 
to hold in her own right. 

The bill, by way of anticipation, admits that the executors 
of Peter Hairston were all non-residents, and avers that they 
caused the will to be duly proven, and “agreed among them- 
selves that as the estate was not at all in debt, and they were 
the principal legatees, it was useless to take out letters testa- 
mentary, and the devisees and legatees under the will should 
take possession of their respective estates, and have, hold, pos- 
sess and enjoy the same in as full and ample a manner as if 
letters testamentary had been taken out.” 

The defendant, Ruth Hairston, is the administratrix, and 
the plaintiffs and the other defendants are the next of kin, so 
a decretal order for an account is a matter of course. It is 
held, Dozier v. Sprouse, 54 N. C., 154, that when, from the 
relation of the parties, a decree for an account is a matter of 
course, the rule is “a matter of charge, 7. e., what does or 
does not form a part of the fund, or of discharge, cannot be 
gone into at this stage of the proceeding, and comes up regu- 
larly by exception to the report of the Master.” 

In that case the plaintiff had no counsel in Court, and 
although the defendant's counsel urged for a declaration of 

the facts and of the opinion of the Court thereon, upon 
(126) a matter that the bill alleged properly formed a part 

of the fund, because such previous declaration would 
save much trouble before the Master, yet the Court refused 
to make any declaration as to the fact, or to give any opinion 
as to the law—acting upon the rule stated above. 

In this case both parties have counsel in this Court, and 
the counsel on both sides ask for a decision of the two ques- 
tions set out, not only because it may save much trouble before 
the Master, but because it may stop all further litigation, as 
the parties may come to an understanding in regard to the 
other matters. 

Yielding to these suggestions, we heard full arguments 
upon the first point and will now decide it. 

Without saying whether an executor, resident in this State, 
can assent to a legacy, so as to vest the title in the legatee 
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before he qualifies as executor, or what legal effect can be 
given to the assent of an executor who dies before he qualifies, 
the question before us is settled by the fact that all of the 
executors were non-residents, and no one of them gave the 
bond required by law, or qualified in the lifetime of the intes- 
tate Robert Hairston, so that there was not, and could not be, 
an assent to the legacy of the wife in the lifetime of her hus- 
band. 

Rev. Statutes, ch. 46, sec. 6. An executor residing out of 
this State is required to give bond and security, ete., “and 
until the said executor shall enter into such bond he shall have 
no power or authority to intermeddle with the estate, and the 
Court shall proceed to grant letters of administration with 
the will annexed, to continue in force until the executor shall 
enter into bond as aforesaid,” which he must do within one 
year after the death of the testator. 

For the want of an assent, which no one of these executors 
had “power or authority” to give, being all non-residents, 
the legal title to the slaves, stock, ete., did not vest in the 
intestate, Robert Hairston, and it became vested in his widow, 
Ruth Hairston, in her own right, after the death of her hus- 
band, when she qualified as the executrix of her father and 
then assented to the legacy. 

Mr. Morehead, for the plaintiffs, insisted that, ad- (127) 
mitting there was not and could not be an assent, under 
the circumstances, in the lifetime of the intestate, still the 
intestate did in fact reduce the property into possession, and in 
this way, as between himself and his wife, the property be- 
came his jure mariti. 

The rule that in order to vest the property in the husband 
jure mariti he must reduce the wife’s choses in action into 
possession, does not mean merely that he should get hold of 
the property and have it de facto in his possession; but that 
he should convert what was before a chose in action into a 
chose (or thing) in possession, by acquiring the legal title, and 
putting an end to all further ground of controversy, so as to 
make it a thing in possession ; and then the law vests it in him 
as husband. 

The fact that a husband by taking actual seizin of land is 
entitled after the death of the wife, as against her heirs, to 
an estate as tenant by the curtesy, notwithstanding the title 
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may be in a third person, has no bearing upon the question. 
The law in regard to curtesy is derived from the feudal sys- 
tem ; the law as to a husband’s rights in his wife’s choses in 
possession and her choses in action is derived from the civil 
law ; so the sources are different, and it is well settled that in 
the event of the wife’s surviving, she is entitled to all her 
choses in action which her husband had not, during coverture, 
reduced into a chose in possession, which purpose is not 
affected by his taking possession de facto. In our case the 
wife had a chose in action, to-wit, the legacy ; the title of the 
property was in the executors, and it remained there until 
after the death of the husband ; so he did not, within the mean- 
ing of the rule, “reduce the chose in action into possession,” 
and his wife surviving him is entitled, in her own right, to 
the slaves, stock, ete. 

The second question in regard to the profits of the planta- 
tion, slaves, ete., from 1841 to 1852, was not fully argued; 
for Mr. Morehead and Mr. Badger directed their arguments 

almost entirely to the first question, as the great and 
(128) absorbing matter; for this reason we will not decide 

the second question until it comes up by exception to 
the Master’s report. It may be well to say, however, that we 
incline to the opinion that Robert Hairston was entitled to 
those profits which were received for and on his account by 
Samuel Hairston, acting as his agent. On the one hand it 
is said the profits must go with the property, as an incident 
follows the principal; but on the other it is said that as to 
the profits of the land the husband was clearly entitled, and 
the wife, in respect thereto, can set up no claim, and the profits 
of the slaves, stock, etc., were so mixed up and confounded 
with those derived from the land that a separation is impos- 
sible, and that although the husband may not have acquired 
the legal title so as to exclude the wife’s right to the property 
itself, not having reduced the wife’s choses in action into pos- 
session, yet the profits being actually received by him are to 
be looked on as fruit fallen, or rent accrued upon a term of 
years, which passes to the wife as survivor, but the rent ac 
erued belongs to the husband. There is much force in this 
view of the subject. 

There must be a decree for an account, with a declaration 
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of opinion that the slaves, stock, ete., do not constitute a part 
of the estate of the intestate. 
PER CURIAM. Decree accordingly. 


Cited: Ramsay v. Woolard, 48 N. C., 510; Gums v. Cape- 
hart, 58 N. C., 244; Chalk v. Bank, 87 N. C., 202. 





MORRIS ROBERTS v. ELIZABETH ROBERTS and others. 


1. A widow takes possession of a part of the land of her deceased hus- 
band, having had it assigned for her dower by some of the heirs, the 
others being out of the State and neither agreeing to nor dissentin 
from this arrangement, and afterwards has most of it regularly lai 
off by Court, though some, that was first occupied by her, is not 
finally assigned in her dower, it was held, that she was not liable to 
— to the heirs for the profits received from any part of this 
land. 


2. A brother who leaves the State cannot, when it suits him to file a bill 
for partition, require those of his brothers who have occupied par- 
cels of the land to pay him a ratable part of the sum for which 
the parcels might have been rented, the parcels occupied not being 
more than a ratable part of the whole tract. 


CavsEe removed to this Court from the Court of 
Equity of Crevetanp County, at Spring Term, 1846. (129) 


Moore, for the plaintiff. 
Winston, for the defendants. 


Pearson, J. Thomas Roberts died in 1841 intestate, leav- 
ing a widow and eleven children him surviving. The bill 
was filed in 1843 by Morris Roberts, one of the children, 
against the widow and the other ten children, praying for a 
sale of a tract of some 550 acres of land, which had descended 
to the children as his heirs at law, and in which the widow was 
entitled to dower. The bill also prays that the widow and 
those of the children who had occupied portions of the land 
should be decreed to account for the rent of the parts occupied. 
The land has been long since sold under a decree for the pur- 
pose of partition, but a decree in regard to the question of the 
rents has not been made, and the cause has never been brought 
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on for final hearing until the present time. This delay is in a 
great measure to be ascribed to the fact that the progress of the 
cause has been embarrassed, and much confusion produced by 
overlooking the distinction between an interlocutory order for 
an account, in which the Court declares that the plaintiff is 
entitled to an account, and the matter is adjudicated in regard 
to that, and a mere order of reference, for the sake of having 
certain matters of fact ascertained by the Master, as prelimi- 
nary and necessary to enable the Court to declare an opinion in 
regard to the liability of the defendant. A reference of this 
kind is not an adjudication, and is made merely for obtaining 
such further information as the Court may suppose it stands 
in need of before a decision can be made. 

In regard to the widow, the former orders in the cause are 

of this latter kind, and the Court now, for the first 
(130) time, is called upon for a declaration as to the right 
of the plaintiff against her. 

It is clear that the defendant, Elizabeth, is not liable to 
account for the rent of the 50-acre tract; it was a part of the 
tract that descended to her and others upon the death of her 
father; in order to make partition it was divided off into lots, 
and the several heirs were allowed to bid for the lots; this lot 
(to-wit, the 50 acres) was bid off by Thomas Roberts, the 
husband of said Elizabeth, at some small sum over the average 
value; the other heirs conveyed to him upon payment of this 
small excess; so in fact he took the legal title for his wife, 
and she is the owner in equity, subject to the payment of 
the small amount paid by her husband in order to carry out 
the peculiar mode of partition which was resorted to. Of 
course this land is put out of the present question. 

The widow occupied the mansion house and some part of 
the land for several years after the death of her husband, 
when her dower was regularly assigned under an order of 
Court; but, in the meantime, such of the children as lived in 
this State had assigned dower to her, in the absence of the 
plaintiff, who had removed from the State. A part of the 
land which the widow had thus occupied and cultivated is 
not included in the dower which was ultimately assigned to 
her, and the question is, can the plaintiff, by this bill, call 
upon her for an account of the rent of this part of the land ? 
He can only do so upon the ground that she was a tenant in 
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common with him and occupied as such. This is evidently 
not the fact ; because she took possession and occupied, claim- 
ing in severalty, and never for one moment admitted the 
relation of a tenancy in common. It may be the plaintiff 
might have treated her as a trespasser, but that gives no 
ground for an application to this Court for an account ; in fact 
it is inconsistent with such an application, and most assuredly 
he cannot mix up such a claim with an application for an ac- 
count against the defendants, who are tenants in common. 

In regard to the children, the former orders are of both the 
kinds referred to above. The relation of tenants in © 
common being admitted, an account is an order, of (131) 
course, for the purpose of ascertaining what rent or 
benefit each had derived from the common fund. But it does 
not follow that upon the coming in of the report, the plaintiff 
is entitled to a decree for a ratable part of the amount charged 
against each. That depends upon whether any one has re- 
ceived more than his just share. 

In McPherson v. McPherson, 33 N. C., 391, it is said: 
“The mode of enjoyment is not material ; it makes no differ- 
ence whether he uses it merely for shelter or as a means of 
supporting himself and family, or makes money by selling the 
products, or receives money as rent; in either case he is bound 
to account with his fellows,” “but no recovery can be had 
against him unless, upon taking the account, it is shown that 
he has received more than his just share.” 

Several of the children, as they married off, had been 
allowed by the intestate to build cabins and clear small par- 
cels of land, say five, ten or twelve acres. After his death 
they continued to oceupy these cabins, and extended the fields 
by enclosing some few acres more, as the purposes of fire- 
wood, rail-timber, ete., rendered necessary, but in no instance 
exceeding fourteen acres, including the clearing made in the 
intestate’s lifetime. Some of the other children after the 
intestate’s death lived with the widow, and some removed 
from the State; among the latter was the plaintiff. The ques- 
tion is, has the plaintiff a right in equity to call upon his 
brothers who occupied these small parcels of the land, and 
require them to pay him a ratable part of what the houses 
and little fields could have been rented for? His brothers say 
that they did not oceupy upon the idea that they would be 
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charged with rent ; the parcels they respectively occupied were 
not as much as the lot which, upon partition, would have been 
the share of each, and they left room enough for the plaintiff 
to come and live on the common patrimony, in the same way 
they were doing, and had been allowed by their father to do 
in his lifetime. They say further, if we are to be charged 

with rent as tenants, we claim an allowance for build- 
(132) ing the cabins and clearing the land. This last idea is 

put out of the question, because, from the report of the 
commissioner, we are satisfied that the erection of these 
houses and the clearing of these several “‘patches” did not 
enhance the value of the tract of land; on the contrary, it is 
apparent that a purchaser of the whole would rather have had 
it all in woods, except the dwelling house and the twenty-five 
or thirty acres cleared land around it; so the sole question is, 
has the plaintiff a right to charge the defendants with rent 
for the houses they lived in and the land they cultivated, upon 
the facts set out ? 

We think the plaintiff has no such right. The learning 
upon this subject is taken from the English books, but we 
should bear in mind that in England almost all of a man’s 
real estate is out upon rent, and the importance of a landed 
proprietor is estimated by his “rent roll” ; of course, if one of 
his heirs should receive more of the rent than amounts to his 
share, he is liable to account and pay the excess to the other 
heirs. This doctrine is correctly laid down by Adams’ Eq., 
232. “In addition to the decree for partition, the Court may 
also, if either of the co-owners has been in the exclusive per- 
ception of the rents, decree an account of his receipts; but 
the mere fact of his having occupied the property will not of 
itself make him liable for an occupation rent; for the effect 
of such a rule would be that one tenant in common, by keep- 
ing out of the actual occupation of the premises, might con- 
vert the other into his bailiff, and prevent him from occupying 
them except upon the terms of paying rent.” 

Any one will see the good sense of this in reference to the 
state of things in England, and in regard to the condition of 
things among us, he will be satisfied that no other doctrine 
would meet the exigency of the case, and that with us the 
rule, if anything, should be more in favor of the tenant in 
common whose convenience or necessities induce him to oc 
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eupy a part of the premises, being guilty of no ouster of his 
co-tenants and leaving room for all of them, If one does not 
like this state of things, all he has to do is to compel partition. 
Suppose some of the children live in the dwelling house 

of the deceased parent, and are all the time willing (133) 
and anxious for the others to come and live there also, 

but the others prefer to go off to Georgia or California, and 
after many years return; have they a right in equity, to treat 
their brethern as bailiffs or servants, or to consider them as 
their tenants, occupying upon the terms of paying rent? Or 
suppose one dies, leaving an inexhaustible quarry of lime- 
.stone and a kiln which he had used and left ready for further 
use, and an inexhaustible supply of woodland ; then if the chil- 
dren live near the place and at times, whenever the hands can 
be spared from their farms, get out rock, cut wood and burn 
a kiln, the other children having moved off so as not to be in 
a condition to make use of the limestone, but are fully aware 
that the others are willing for them to do so, and there is time 
enough for all, if they chose to come to an agreement, and 
manage the matter in that way—to burn kilns, each in his 
turn—but they do not choose to do so, and the matter is left 
without any arrangement or understanding among them; is 
there any principle of justice upon which the latter can de 
mand or expect that the former should be converted into 
bailiffs for them, and be made to account for every kiln of lime 
that they had from time to time burnt and sold, keeping no 
account thereof, because not conscious of being under an obli- 
gation to do so, and consequently utterly unable to make out 
an account except upon “rough estimates,” the question is, are 
they to be treated “as tenants occupying upon the terms of 
paying rent ?” 

Without going into an examination of the opinions of all 
the English Chancellors upon this subject, and without giv- 
ing references to decided cases, all of which are referred to in 
the text books, we are content to declare our opinion to be that 
a brother who leaves the State cannot, when it suits him to file 
a bill for partition, require those of his brothers who have 
occupied parcels of the land to pay him a ratable part of the 
sum for which the parcels might have been rented; the par- 
cels occupied not being more than a ratable part of the whole 
tract. We put our opinion upon the ground that there 
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(134) is no express contract to that effect, and there is noth- 
ing from which either in law or equity such a contract 
can be implied. 

If there is an actual ouster, other considerations will be pre- 
sented ; but where there is no actual ouster (as in our case) the 
plaintiff can only support his claim by showing that the de 
fendants have received more than their just share. His claim 
depends upon the Statute of Anne, which gives him the right 
if the others have received more than their share. 

It will be declared to be the opinion of the Court that the 
bill be dismissed, with costs as to the defendant Elizabeth ; 
and that the plaintiff, as to the other defendants, is not enti- 
tled to any decree in regard to the rents and profits of the 
land. 

Per cuRIAM. Decree accordingly. 








ASHLEY SAUNDERS, Executor, v. WM. E. EDWARDS and others. 


Where a trust estate is created by will, and a general plan laid down 
for the guidance of the trustee, wherein it is declared to be the pur- 
pose of the testatrix that the trust property should be secured and 
settled upon three daughters and their children respectively; “and 
the more effectually to carry into execution the will,” it gives the 
property to the trustee “to hold in trust for the sole use and bene- 
fit of the daughters and their heirs forever”: Held, that the trust, 
being executory, the plain intention of the testatrix should be car- 
ried out, by giving the separate use of the property to the wives 
for life, with a remainder to their children, as well those born in 
the life-time of the testatrix as those born afterwards. 


Cause removed from the Court of Equity of Jounston 
County. 

In the will of Elizabeth Jones are the following provis- 
ions: “As to my property, my will and desire is, that after 
my death it may all be equally divided among my children, 
share and share alike, but in the distribution it is my will 
and desire that the portions falling to my daughters Jane 

Boykin, Amanda Edwards and Eugenia Blackwood, 
(135) should be secured and settled upon them, the said 
daughters and their children respectively; and the 
more effectively to carry into execution this my will and 
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desire in regard to the division that may fall to my daughters 
aforesaid, I give and bequeath such lots and divisions as may 
fall to them from the equal division of my property as afore- 
said, unto my beloved friend Ashley Saunders, to hold in 
trust for the sole use and benefit of them, my said daughters 
Jane, Amanda and Eugenia, and their heirs forever, to hin 
and his heirs in trust as aforesaid; and the more fully to ad- 
minister and carry into effect this my will, I do hereby ap- 
point Ashley Saunders and my son Willis W. Jones, as my 
executors to this my will.” 

Plaintiff Saunders qualified and received, on account of 
the three daughters, a sum of money amounting to about $820 
each. He alleges in his bill that he has thus far (up to No- 
vember, 1854) paid to Eugenia Blackwood, regularly, the 
interest accruing on the sum held as hers; to Amanda 
Edwards interest on her share up to November, 1852, at 
which time she died. To Jane Boykin he has paid nothing, 
because she and her husband have refused to receive the inter- 
est alone without the principal, and still insist on receiving 
the latter. 

Amanda at her death left four children surviving her, of 
whom three were born at the death of Elizabeth Jones, the 
testatrix, and Jane, the daughter of said Elizabeth, at the 
filing of this bill had four children, of whom three only were 
born at the death of the testatrix. Eugenia at the death of 
the testatrix had five children, and now has seven; all of 
these children of the three daughters are infants, and are 
made parties defendant to the bill, and have answered by 
their guardians, 

Administration was taken on the estate of Amanda Ed- 
wards by W. H. McCullers, and her representative made a 
party defendant also. 

The husbands of the surviving daughters are likewise made 
parties defendant. 

The bill states further, that there are conflicting claims set 
up to the property under the above disposition; the 
husbands of the daughters insisting that the property (136) 
is left to their wives in absolute right, and that they 
are entitled to the shares that may be assigned to their wives 
respectively. 

On the other hand the daughter Amanda, during her life, 
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contended, and her administrator now contends, as do also the 
daughters Eugenia and Jane, that the said property was 
intended to be, and was in fact, conveyed in trust for their 
sole and separate use and benefit. 

Another difficulty is suggested by the executor himself in 
behalf of the children of these daughters, and that is, whether 
the use of said property does not vest in the mothers for life 
only, and afterwards in their children ? 

And if this latter construction is to prevail, still another 
question arises, viz.: whether the children who were en esse 
at the death of the testatrix, or whether all the children born 
of these three daughters, are entitled ? 

The executor and trustee, Saunders, calls upon the defend- 
ants to litigate and settle these questions amongst themselves 
in this Court, and prays that he may be instructed what are 
the legal and equitable rights of the parties in the premises, 
and that he may be protected by a decree of this Court in 
paying over the estate in his hands, 

The answers of the husbands, Blackwood, Boykin and 
Edwards, and the wives of the two former, and McCullers, 
the administrator of Mrs. Edwards—also the children of these 
defendants, file their answers re-asserting the above contradic- 
tory claims and upon the facts set out in the plaintiff’s bill 
pray, severally, that the Court may decree according to right 
and equity in their behalf. 

The cause was set down for hearing upon the bill, answers 
and exhibit and sent to this Court. 


Miller, for the plaintiff, 
G. W. Haywood and Husted, for the defendants. 


Bartie, J. The trusts created by this will of the plain- 
tiff’s testatrix are manifestly such as are called execu- 

(137) tory, in contradistinction to trusts executed. The 
difference between them is that the first merely de 

clares a general plan or outline, to be carried out in detail by 
the trustee, according to the apparent intention of the creator 
of the trust; while the second is a final and complete declara- 
tion by the person raising the trust, of what it is and leaving 
nothing to be done by the trustee to define and settle it. The 
first is construed more liberally, and less subject to the legal 
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signification of technical terms than the other, as will be 
abundantly seen in Fearne and all the other elementary 
writers who discuss and explain the celebrated rule in Shelly’s 
case. Here the testatrix states in express terms that her pur- 
pose in raising the trust is to provide a fund for the sole use 
and benefit of her married daughters and their children. 
That purpose is a proper one, and can be made effectual only 
by giving estates for the sole and separate use of the daughters 
respectively, for life, with remainder for their children. This 
will, of course, embrace all the children which the daughters 
may have during their lives. It follows as a necessary conse- 
quence that the husbands are not entitled to the principal of 
the fund, and that the trustee acted right in paying the inter- 
est only to the wives. A decree may be drawn in accordance 
with this opinion. 
PER CURIAM. Decree accordingly. 


Cited: Worrell v. Vinson, 50 N. C., 94; Hooker v. Mon- 
tague, 123 N. C., 157. 








WILLIAM E. SHIVER and another v. DANIEL S. BROCK and others. 


1. Where an intestate had put slaves into the possession of his child, 
and afterwards made a deed of gift of them, the advancement must 
take effect and be estimated as of the date of the deed and not of 
the commencement of the possession. 


2. Property put into the possession of a child on his setting out in life, 
suitable to house-keeping and family purposes, is not to be consid- 
ered as a present but as an advancement. 


3. Property given to grandchildren is not liable to be brought into 
hotchpot. 


CavusE removed from the Court of Equity of Jonzs 
County. (138) 
The bill was filed by William E. Shiver and Han- 
nah his wife, and by John M. Parsons, who are the grand- 
children of Martin F. Brock, deceased, against Daniel S. 
Brock, his administrator, and against Edmund H. Brock, 
Mary F. Konegay (since married to Massillon), Eliza Jane 
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Brock, Susan C. Brock and James Brock, who are the chil- 
dren and (with the plaintiffs) the next of kin and heirs-at- 
law of the intestate, also against Zaccheus Smith, who is the 
administrator of another daughter now dead. 

The bill claims for the plaintiffs one-sixteenth of the estate, 
being the eighth part, to which their mother, Elizabeth Par- 
sons, would have been entitled had she survived, and alleges 
that the other children, seven in number, would have been 
entitled to one-eighth each, only ; that several of them, particu- 
larly the defendant Daniel, had been advanced in land, slaves 
and other property, in the lifetime of the intestate. The only 
questions urged upon the consideration of this Court are 
respecting these advancements, and certain other advance 
ments, which the defendants allege were made by the intestate 
to the plaintiffs, 

The cause was referred to the Clerk and Master to state the 
account, and on the coming in of the report the defend- 
ants and plaintiffs both filed exceptions. These exceptions 
raise the questions submitted : 

Defendant's First Exception.—In his report the Master 
charged the defendant Daniel with the value of three slaves, 
Simon, Plutus and Green. The mother of these slaves, Leah, 
had been put into the possession of the defendant Daniel, in 
1841, and the children were born after that time. In 1847 
the intestate made a deed of gift of Leah and the three chil- 
dren to this defendant, and it was contended by him that the 
advancement must take effect as of the time when Leah was 
first put into his possession and consequently that the children 
born after that date were his own property and not liable to be 

brought into hotchpot; but the Master, considering 
(139) the advancement to take effect from the date of the 

deed of gift, set down the value of the whole four as a 
charge against him. This is the ground of the defendant’s 
first exception. 

Second Exception.—The intestate, several years before his 
death, had put into the possession of his son Daniel the follow- 
ing property, to-wit. : a horse, some cows and hogs, a bed, some 
chairs, a table, some bacon, corn and lard, amounting in value 
to $299; it was insisted by him that these articles were in- 
tended as presents and ought not to form a charge against him, 
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and being so charged the defendant Daniel made it the ground 
of exception. 

Third Exception.—The intestate, in his lifetime, had given 
the defendant Daniel a deed for two tracts of land, and upon a 
petition, in the County Court of Jones, for a partition of the 
lands of the intestate, this defendant had refused to bring his 
advancement into hotchpot; it appearing that the lands thus 
advanced were greater in value than what he would have taken 
by descent, it was insisted by the plaintiffs that the excess 
ought to be brought into the account and deducted from his 
share of the personalty, which was accordingly done by the 
Master; and this forms the ground of the third exception of 
the defendant Daniel; because, as he insisted, the real estate 
was advanced before the act of 1844, ch. 51. 

Plaintiffs’ First Exception.—Two slaves, Lucy and Derry, 
had been put into the possession of Mrs. Parsons, on her mar- 
riage, and so remained during her life; after her death the 
intestate made a deed of gift for these slaves to her children, 
the plaintiffs, and they insisted that this advancement ought 
not to be charged against them; the Master having allowed it 
as a charge, the plaintiffs make it the ground of exception. 

Second Exception.—Several articles, to-wit, horses, cattle, 
sheep, and one bed, were given to the mother of the 
plaintiffs by her father, the intestate, on her going to (140) 
house-keeping, and it was insisted that, from their 
nature, these were intended as presents, and ought not to be 
charged against them. The Master made the charge, how- 
ever, and the plaintiffs except on this account. 

The cause was set down for hearing on the bill, answers, 
exhibits, the report and exceptions and former orders, and 
transmitted to this Court. 


J. W. Bryan, for the plaintiffs. 
No counsel for the defendants. 


Nasu, C.J. The bill is filed for an account and partition, 
and on the hearing an account was ordered. The Master 
made his report and each party filed his exceptions. 

The exceptions of the defendants are all overruled. 

The first exception, because, although the mother of the 
slaves Simon, Plutus and Green had been put into the pos- 
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session of the defendant, yet his possession had not ripened 
into an advancement, for before the death of the intestate 
the defendant accepted from him a deed of conveyance, both 
for the mother and her children, Hill v. Hughes, 18 N. C., 
336; Hicks v. Forrest, 41 N. C., 528, and the slaves are to 
be considered an advancement from the date of the deed. 

The second exception is overruled. The articles furnished 
him were so furnished him on setting out in life, and were 
necessary for his plantation and advancement. Meadows v. 
Meadows, 33 N. C., 148; 2 Williams Ex., 923. 

The third exception is overruled. By the act of 1844 the 
real and personal estate are made one fund in respect to ad- 
vancements ; the defendant can claim no portion of the slaves 
without accounting for the land, as the act operates upon the 
partition. Headen v. Headen, 42 N. C., 159. 

The first exception of the plaintiffs is sustained. The slaves 
Lucy and Derry were by the intestate given to the grand- 
children by deed. The grandchildren are not entitled to a 

distributive share in their own right, but as represent- 
(141) ing their parent; the gift to them is not an advance- 

ment, and is not to be brought by them into hotchpot. 
Headen v. Headen, 42 N. C., 159; Daves v. Haywood, 54 
N. C., 253. 

The second exception is overruled, for the reason assigned 
for overruling the second exception of the defendant. 

The report is confirmed in all things, except to the plain- 
tiffs’ first exception, and the matter is referred to the Master, 
to be reformed agreeably to this opinion. 

PER CURIAM. Decree accordingly. 
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RICHARD S. TAYLOR and others v. THE COMMISSIONERS OF 
NEW BERN. 


1. An act of the Legislature authorizing the commissioners of an incor- 
rated town to subscribe to the stock of a company incorporated 
or the purpose of improving the navigation of a river contiguous 

to such town is not forbidden by the Constitution. 


2. It does not make a difference that the improvement contemplated by 
the act is to begin several miles above the town, and to pass 
through several other counties than the one in which the town is 
situated. 


3. Nor does the Constitution forbid the Legislature to pass a law 
authorizing such commissioners to make their bonds to meet such 
stock subscription, and to levy a tax to pay the principal and inter- 
est thereof. 


Appeat from the Court of Equity of Craven County. 

Upon the argument of the demurrer in the Court below, his 
Honor overruled the demurrer and ordered the defendants to 
answer. He further adjudged that the writ of injunction 
prayed for be issued. From which decrees the defendants 
prayed an appeal, which the Court allowed. 

The cause was argued at the last term of the Court by Don- 
nell, for the defendants. 

The decision of the cause was postponed for an argument 
on the other side; at this term it was argued by Moore, for 
the plaintiffs. 


Nasu, C. J. The question in this case arises un- (142) 
der the private act of 1852, ch. 2, sec. 5, whereby the 
Commissioners of New Bern were authorizéd to subscribe for 
five hundred shares in the Neuse River Navigation Company, 
for the use of the town. The Commissioners, under the 
authority thus conferred, made the subscription and, under 
the authority of the same act, executed their bonds for the 
amount so subscribed for, and proceeded to levy a tax upon the 
citizens of New Bern who were freeholders in the town, to pay 
the interest upon their bonds, and for their ultimate dis- 
charge. 

The plaintiff, who is one of the real property holders in the 
town, and a corporator, filed this bill to enjoin the collection 
of the tax imposed by the Commissioners, upon the ground 
that the act of 1852 was unconstitutional, and if constitu- 
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tional, was never accepted by the corporators, The defend- 
ants demurred, 

Upon opening the case at the last term, an able and inter- 
esting argument in support of the demurrer was addressed to 
us. No counsel appeared on the part of the plaintiff. The 
principle involved was too important to be decided without a 
full argument. The plaintiff had no right to throw such a 
question before us and leave us without the aid of counsel. 
He is now represented, and much time and labor are spared 
us. 

The counsel for the plaintiff having satisfied himself, as a 
constitutional lawyer, upon the principle chiefly litigated, has 
not sought to envelope the case in doubt and uncertainty, 
which his own strong mind did not entertain, but has aban- 
doned the constitutional question, admitting the power of the 
Legislature to pass the act as too strongly fortified, both by 
authority and reason, to be now doubted. He brought before 
us most of the cases which have been decided in the different 
States of the Union. We have considered these authorities 
with care, and find that they uniformly decide the question 
in favor of the constitutional power of the Legislature to 
pass such an act. In Tennessee, Ohio, Virginia, Pennsyl- 
vania and Massachusetts such has been the result. See R. R. 

v. County Court of Davidson, in Tennessee; Griffith v. 
(143) Commissioners, in Ohio; Goodin v. Crump, in Vir- 

ginia; 8 Leigh, 120; reported in the February num- 
ber, 1854, of Livingston’s Law Journal, from Pennsylvania, 
and that of Adams v. Howe, 14 Mass., 345. However these 
may differ from the one before us in some particulars, they 
all concur in the leading principle of the constitutional power 
in the Legislature to authorize such a subscription. Many 
other cases are referred to in the argument of the defend- 
ants’ counsel ; we deem the above sufficient for our purpose. 

In the very able opinion of Chief Justice Hitchcock of the 
Supreme Court of Ohio, filed in the case of Griffith v. Com- 
missioners, to be found in the appendix to 20 Ohio, all the 
eases on the subject are cited and commented on, and he de- 
cides in favor of the constitutional power, and he remarks, 
“if decided cases are to have any influence they (those he had 
cited) are sufficient. These cases all sustain the proposition 
that the Legislature has the constitutional power to authorize 
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municipal corporations to subscribe for railroad stock, though 
not passing through or terminating in the town, or in its im- 
mediate neighborhood.” As this principle has been conceded 
we deem it unnecessary to enter into an elaborate investiga- 
tion of the cases cited; but resting on those cases we are of 
opinion that the act of 1852 is within the constitutional power 
of the Legislature. . 

Passing by this point, then, as settled, we will proceed to 
notice the ground upon which the argument of the counsel of 
the plaintiff is rested. He insists that the act of 1852 is an 
amendment of the charter of the town of New Bern, and is 
inoperative until accepted by the corporation, which has never 
been done. The town of New Bern was incorporated in the 
year 1723, with the usual corporate powers. In sec. 13 of an 
amendatory act passed in 1779, it is enacted “that the Com- 
missioners of the town of New Bern shall be and here- 
by are incorporated into a body politic and corporate (144) 
by the name of the Commissioners of New Bern, and 
by that name have annual succession, etc., and a common 
seal.” The act of 1852 enlarges the power of the Commis- 
sioners, so as to enable them to subscribe for five hundred 
shares in the Neuse River Navigation Company. By the first 
section it is enacted “that it shall and may be lawful for the 
Commissioners of the town of New Bern, and they are hereby 
authorized and empowered to subscribe for five hundred shares 
of the capital stock of the Neuse River Navigation Company, 
to be held by the Commissioners of the town of New Bern for 
the use and benefit of said town.” The second section author- 
izes the Commissioners “to make, execute and deliver their 
bonds for the payment of such sums of money, etc., with the 
corporate seal of the Commissioners aforesaid.” The fifth 
section enacts “that to provide for the payment of the bonds 
issued by virtue of the provisions of this act, and to provide 
for the payment of the interest accruing on the same, it shall 
be lawful for the Commissioners of the town of New Bern, 
and they are hereby authorized and empowered and required, 
from year to year, and every year, to assess, levy and collect 
from the real estate within the limits of the town of New Bern 
such an amount of taxes, etc., as shall be necessary,” ete. 

The power to make this subscription did not exist in the 
corporation of New Bern by force of the original charter or 
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by any of the intermediate acts amendatory of it; it required 
legislative aid to enable them to do so, and by the private 
act of 1852 it was that the power was conferred. Whether 
the Legislature acted wisely or not is a question with which 
we have nothing to do. The power being admitted, its abuse 
cannot affect it; that must be for the legislative consideration. 
It is sufficient that the judiciary claim to sit in judgment upon 
the constitutional power of the Legislature to act in a given 
ease. It would be rank usurpation for us to enquire into the 
wisdom or propriety of their acts. 

It is admitted that, this being a political corporation, the 

Legislature, acting within the pale of their constitu- 
(145) tional powers, may command an act to be done by the 

Commissioners which would be imperative upon them 
and be enforced through the action of the judiciary, and that 
this act is not of that character, but is permissive. In passing 
this act the Legislature appears to have been perfectly aware 
of this distinction. 

In the first clause, which confers on the Commissioners this 
new power, the language is, “it shall and may be lawful,” ete. 
Whether the subscription should be made is left to the discre- 
tion of the Commissioners acting for the corporators, or to the 
corporators themselves. But, having made the subscription 
for the stock and given their bonds for the money to be paid, 
it is no longer left to the discretion of the Commissioners or 
of the corporators to say whether they should be paid or not. 
Acting upon the wholesome principle that a public body 
should never incur a debt without at the same time providing 
the means for its discharge, the Legislature pass, in the fifth 
clause of the act, from the permissive to the injunctive. The 
Commissioners are not only authorized but required, which 
in legislative language is equivalent to commanded, to levy a 
yearly tax to pay the yearly accruing interest and to provide 
a fund for the final discharge of the debt. After the contrac- 
tion of the debt there is no discretion left in the Commis- 
sioners or the corporators whether or not they will pay the 
bonds or the interest in the hands of the holders; their pay- 
ment would be enforced by the courts by a mandamus com- 
manding them to levy a tax for that purpose. Hill v. Bonner, 
44 N. C., 257; State v. Justices, 24 N. C., 430. 

In admitting the constitutional power of the Legislature to 
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pass the act, it was conceded that they had a right to direct 
the Commissioners as to the species of property out of which 
it should be raised. This is certainly true. By the Constitu- 
tion the taxing power is vested in the Legislature, nor do we 
know any limit to that power, either as to the amount to be 
levied or the subjects out of which it is to be raised. The 
whole property of the citizens of the State, when under no con- 
stitutional protection, be it what it may, is liable to be taxed, 
and at each session of the Legislature we see the inge- 

nuity of the members taxed to discover new sources of (146) 
revenue. The exigencies of the State must be sup- 
plied—its obligations redeemed. With the power to authorize 
the subscription to the stock was conferred the power to lay 
the tax necessary to redeem the obligations of the corporation 
so incurred, and there was a manifest propriety in selecting 
the realty within the town as the source from which the fund 
was to be derived. J¢ is the interest most to be promoted of 
any other in the town by the proposed subscription. Situated 
as New Bern is, in the fork of Neuse and Trent rivers and 
cut off from nearly all communication with the interior of 
the State, except through the aid of the former, its improve- 
ment in every interest is manifestly connected with the im- 
provement of the river Neuse, and it is a matter of little 
importance, in this view of the case, that the improvement 
will commence ten miles above the town. Staples v. Mayor, 
Livingston’s Law Magazine, Feb. No., 1854. But, as before 
remarked, this is a question to be decided by those imme- 
diately interested, who are much more competent to decide it 
than we can be. 

It was urged in the argument before us on the part of the 
plaintiff that as this is a power in the Legislature susceptible 
of great abuse, when an acceptance by the corporation is 
necessary to give life to the act the Court ought to require 
the clearest evidence of such acceptance. This proposition, in 
the main, we accede to. Angel and Ames, in their valuable 
work on Corporations, 83, in remarking upon an acceptance 
by a corporation when it is necessary, say: “The question 
whether it has been accepted will, of course, in a measure 
depend upon the circumstances under which it was granted.” 
In Charles River Bridge v. Warren Bridge, 7 Pick., 344, it 
was held that where a grant was beneficial to a corporation 
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an acceptance may be presumed. It is not essential to the 

taking effect of a charter that the acceptance should appear 

on the records of the corporation. Russell v. McClelland, 14 

Pick., 53. The acceptance, for some purposes, may always 
be inferred from the exercise of corporate powers under 

(147) it. Angel and Ames, 75. Let us now examine the 
case with those authorities in view. 

The bill which contains the statement of the plaintiff is 
drawn in a manner highly creditable to the plaintiff and his 
draughtsman. There is no attempt to smother up or evade 
or keep back the whole truth, but its statement is plain and 
to the purpose. It states “that a short time before the ses- 
sion of the Legislature at which the said act to enlarge the 
powers of the Commissioners of the town of New Bern was 
passed an election was held at the court-house in the town, 
after due advertisement of the time and place of holding said 
election, and of the purposes of it, to take the sense of the 
owners of real estate in said town, whether they wished the 
Legislature to empower the Commissioners of said town to 
take $50,000 worth of stock in said Neuse River Navigation 
Company, and that, though there was a considerable majority 
of the votes polled at such election in favor of the Legislature’s 
empowering the Commissioners to make such subscription, yet 
there was a considerable minority vote against it.” It then 
sets forth “that in all elections of Commissioners of New 
Bern since the passage of said act the question of the sub- 
scription aforesaid by the Commissioners of New Bern was 
made a test question, and there was one set of candidates 
who were avowedly and notoriously opposed to the subscrip- 
tion and another set of candidates avowedly and notoriously 
in favor of the subscription, and that all but one of the can- 
didates so in favor of the subscription were each year elected.” 
It appears, then, from the bill that the act of 1852 was not 
sprung upon the real property holders in the town of New 
Bern. They were notified that such an application would be 
made to the General Assembly at its next ensuing session, 
and they were called on to vote for or against it. A majority 
did sanction the application. In two subsequent elections of 
Commissioners of the town the same question was submitted 
to the voters, and with the same results. It is alleged, how- 
ever, both in the bill and the argument here, that the first 
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election was called by the Commissioners without any author- 
ity from the Legislature to do so. Be it so. The 
important point to ascertain is, what were the views (148) 
and wishes of the real property holders? And it is not 

a matter of very high importance how it is ascertained, pro- 
vided it is ascertained satisfactorily. So what was deter- 
mined on by the voters at the first election was ratified and 
confirmed on two subsequent elections when the question was 
fairly brought before the electors of the town. In what other 
way could the sense of the corporators be ascertained? What 
other mode can be suggested better calculated for the ascertain- 
ment of their wishes on the subject? Nor is it of any impor- 
tance that the vote was not unanimous upon either of the 
occasions. The Legislature may incorporate a town er enlarge 
a charter previously granted, with the consent of a majority 
of the corporators, and if a number less than the whole will 
suffice, who is to decide upon the plus or minus? A charter 
accepted by a majority is binding upon all the corporators, so 
far as its validity is concerned. Goodin v. Crump, 8 Leigh, 
155; Railroad v. County Court, in Tenn. 

The act of 1852 is silent as to the taking the sense of the 
corporators upon the acceptance of the charter. If it had 
directed the taking the sense of the corporators in any particu- 
lar mode it would have been necessary to its validity that 
such mode should have been pursued, but, failing to do so, 
that assent or acceptance may be gathered by the Court from 
any act or acts of the corporators, as such, which can satisfy 
it of the fact. Believing as we do that the Legislature had 
the constitutional right to pass the act of 1852, and that it 
was accepted as an amended charter of the town of New Bern 
by a majority of the corporators, we are of opinion that the 
demurrer be sustained and the bill dismissed, 

PER CURIAM. Decree accordingly 


Cited: Wingate v. Sluder, 51 N. C., 553; Caldwell v. Jus- 
tices, 57 N. C., 324; Hill v. Comm'rs, 67 N. C., 368; Me- 
Cormac v. Comm'rs, 90 N. C., 445; Wood v. Oxford, 97 
N. C., 231. 
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(149) 
RICHARD J. ASHE v. JOHNSON’S Admr. and others. 


1. Where to a bill for a special injunction, the defendant, who is an 
administrator, in his answer makes a formal denial of the matters 
alleged “according to the best of his knowledge and belief,” and 
also alleges new matter in reply to the plaintiff’s equity, the Court 
will not dissolve an injunction previously ordered. 


2. As, where a plaintiff alleges that the defendant was to take certain 
stock off his hands, whose administrator says he does not know as to 
the agreement, but suggests if it was so, plaintiff was to work in 
company with defendant’s intestate, and was to be paid for such 
work, not by intestate, but by the plaintiff’s own labor. 


3. Where one of two defendants has agreed to do a specific thing, for 
the benefit of the plaintiff, and the other defendant is the holder 
of a covenant under which it is to be done, also is the holder of the 
fund out of which compensation is to be made, and is about to 
mg with the fund without making the compensation, the plaintiff 

as ground for going into a court of equity to restrain it from 
being put out of his hands. 


4. Stocks in a recently chartered railroad company are to be viewed 
very differently from government stocks in England, which have 
a value in the markets of that country readily ascertainable. 


Aprxat from the Court of Equity of Oranex County from 
a decretal order dissolving an injunction. 


Badger and Phillips, for the plaintiff. 
J. H. Bryan, for the defendants. 


Pearson, J. For the purpose of inducing individuals to 
subscribe for the amount of stock necessary to secure the char- 
ter, the gentlemen who felt the deepest interest in the success 
of the enterprise, and to whose exertions the North Carolina 
Railroad owes its existence, in their speeches and in the con- 
ventions which they procured to meet, held out the assurance 
that the company, when organized, would take care to relieve 
the subscribers of their stock by requiring those who con- 
tracted to do work on the road to take stock in payment of one- 
half of the amount of the price of their work. 

The company, at its first meeting, instructed the 

(150) directors to carry into effect the assurances which had 
been held out to the subscribers for stock, and in the 
language of the company in its answer, “the substance of 
these resolutions, passed at different times and conventions, 
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was that in letting out the contracts the contractors were to be 
required to take stock as far as it was practicable to get them 
to do so.” 

In pursuance of these instructions the president and direc- 
tors, in the advertisements for letting out contracts, made this 
stipulation, the contractors “receiving in payment on their 
contracts one-half in stock of the road, the other half in cash.” 

At the letting of contracts in Hillsborough, Johnson, the 
intestate of the defendant Jones, proposed to contract for the 
grading and culverts upon sections 17, 18, 19 and 20 of the 
second division of the road, taking in payment forty shares 
which he had subscribed for and forty shares which William 
A. Graham had subscribed for; but he was informed that 
eighty shares would not equal one-half of the amount, and 
that, according to the terms of the letting, he could not get 
the contract unless he took more stock. Accordingly he 
entered into a contract which contains, among others, this 
clause, to-wit, “one-half to be paid in cash, etc., the other 
half to be applied in payment of forty shares of stock sub 
scribed for by said Johnson; forty shares subscribed for by 
William A. Graham, ten shares which Graham takes for 
Edmund Strudwick, and the balance to be applied to the pay- 
ment of installments due upon the stock of Richard Ashe, or 
so much as may be necessary to make, with the foregoing, one- 
half of the whole contract.” 

Johnson, with the assistance of Graham, who furnished a 
number of hands, ete., completed his contract, and the amount 
to which he is entitled to be paid, according to the terms of 
his contract, is $24,000 (in round numbers). 

The plaintiff insists that one-half of this sum ($24,000) 
was to be paid in stock; and, admitting $9,000 to be first 
applied to pay for the stock of Johnson, Graham and Strud- 
wick, there remains a balance of $3,000 to be applied to the 
payment of his stock. He alleges that he had taken stock to 
the amount of $8,000, and that Johnson, finding he 
could not get the contract for which he had made pro- (151) 
posals without having more stock than he and Graham 
owned, agreed with him to take of his stock the amount that 
might be necessary to make up the deficiency, and that in pur- 
suance of this agreement the contract was entered into with 
the clause above set out. He says, after this agreement with 
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Johnson, he rested easy under the belief that he had been 
relieved from a part of his large subscription, and that John- 
son was to be substituted in his place and was to take the 
stock and pay for it under his contract. He was afterwards 
surprised to find that Johnson was not disposed to carry out 
this agreement in good faith, and that the company intended 
to pay over to Johnson the amount due under his contract 
without retaining for any part of the stock which the plain- 
tiff had subscribed for, and which Johnson had agreed should 
be paid out of the funds in the hands of the company; or 
in other words, which Johnson had agreed to take off his 
hands. The prayer is that stock standing in the name of 
the plaintiff, corresponding with one-half of the excess due 
on the contract, shall be paid for out of the funds in the 
hands of the company and be transferred from the plaintiff 
to the defendant Johnson; that an account be taken to ascer- 
tain the true amount; and in the meantime, that the com- 
pany be enjoined from paying over, and Johnson from receiv- 
ing, the funds still remaining in the hands of the company. 

The answer of the company admits the general facts alleged 
in the bill, but denies any knowledge of the terms of the 
private agreement between the plaintiff and Johnson, and 
avers that upon being notified of the misunderstanding be 
tween them as to the terms of their agreement, the company 
made known to them an intention to pay over the fund to 
Johnson and let them “fight it out.” 

The company was induced to take this course because it 
was known to the president and the chief engineer, who made 
the contract with Johnson, that he was at the time excited by 
ardent spirits, and although sober enough to enter into the 

general contract with the company, yet it is probable 
(152) he and the plaintiff did not understand each other in 

regard to the precise terms of their private agreement ; 
and because the plaintiff himself afterwards became a con- 
tractor to an amount sufficient to absorb all of the $8,000 for 
which he had subscribed, and in settlement of the contract the 
whole amount of his subscription was included, although he 
protested and required them to exonerate him from an amount 
of his stock sufficient to fill up the contract of Johnson. 

The defendant, Jones, as administrator of Johnson, also 
admits the general facts alleged in the bill. He denies any 
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personal knowledge of the terms of the agreement between 
the plaintiff and his intestate, if in fact there was any agree- 
ment, as to which he holds the plaintiff to strict proof. He 
insists “that it could not have been the intention of his intes- 
tate to take the stock of the plaintiff off his hands at par; 
because, as he alleges, the stock was then greatly under par, 
and his intestate “not being a professional contractor, did not 
desire any greater contract than one estimated at double the 
value of his own stock and that of Mr. Graham (who had 
agreed to do one-half of the work in order to pay for his 
stock), 1¢ being a prevalent opinion at the time that a con- 
tractor, with a contract yielding double the amount of his 
subscription, might pay the expenses of the work from the 
money, and the stock was then not worth par, and no prudent 
man would have purchased it at that price; the rate of de 
pression may be judged of from the fact that the subcon- 
tractors under Johnson allowed a discount of twenty-five per 
cent. to obtain cash for their work.” So the defendant denies, 
according to the “best of his knowledge and belief,” that his 
testator ever agreed to purchase the stock of the plaintiff, or 
any part thereof as is charged in the bill. He believes the 
amount of the agreement was either that Johnson was to 
become paymaster to the company for a part of plaintiff's 
stock, “leaving the plaintiff liable to him for the amount thus 
paid to his use,” or that the plaintiff was to contribute hands, 
ete., and aid in doing the work, and thus pay for his stock 
as Mr. Graham did. In support of this last suggestion he 
avers that his intestate offered to allow plaintiff to 

do work on a part of his contract and the plaintiff (153) 
declined doing so. Defendant also alleges that the 

whole of the plaintiff’s stock was worked off by himself in a 
contract amounting to some $28,000, which he had obtained 
upon the ground of this very stock ; so, as he insists, the plain- 
tiff has had the benefit of working off the whole of his stock, 
and can claim nothing by reason of any agreement he had 
made with Johnson in regard to a part of it. 

The equity of the plaintiff is an emanation or deduction 
from an obligation, which was assumed by the gentlemen 
who were most active in procuring individual subscription 
for stock, and which was afterwards carried into effect by 
the president and directors acting under the instructions of 
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the individual stockholders, and was by them, according to 
their advertisement for contracts, made one of the terms of 
the letting; that is to say, contractors were required to re- 
ceive payment, one-half in cash, the other half in the stock 
of individual] subscribers. 

It is apparent that such an obligation or undertaking on 
the part of the individual stockholders was in direct contra- 
vention of the rights of the State; inasmuch as the State was 
to furnish two-thirds of the funds for the construction of the 
road, and, although, not then represented, was to contribute 
two-thirds of the company’s capital. It was accordingly made 
a subject of anxious consideration by us, whether such an 
undertaking on the part of the individual stockholders was 
not exposed to the objection of being against public policy, as 
tending to induce the officers of the company to allow more 
to contractors than their work was worth in cash, in order to 
induce them to take individual stock in part payment, the 
result of which would necessarily prejudice the rights of the 
largest stockholder. The disclosure in the answer of the de- 
fendant proves that it was the prevalent opinion at the time 
“that a contractor, with a contract yielding double the amount 
of his subscription, might pay the expense of the work from 
the money” ; in other words, might make his stock clear; that. 

is, things were in such condition that the State, as 
(154) was supposed, would pay all of the money required 

for the construction of the road, and yet individuals 
would own one-third of the stock! This disclosure, together 
with the further fact that the contractors who took one-half 
in stock were allowed such prices as to enable them to let out 
subcontracts to be paid in cash at a discount of twenty-five 
per cent., is really startling. 

If the original undertaking was against public policy, of 
course this Court could not, in any way, aid in carrying into 
effect an agreement growing out of this undertaking or based 
upon it. 

After much reflection we have come to the conclusion that 
this objection to our entertaining the cause has been removed 
by the concurring acts of the executive and legislative depart- 
ments of the government. They have, from high considera- 
tions of public good, concurred in, approved of and ratified 
the action of the individual members of the company in 
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regard to the undertaking, with full notice, and it is proper to 
say that the matter was at all times openly avowed and justi- 
fied upon the ground of public good. The executive officers 
have caused the subscription on the part of the State to be 
paid, and the Legislature, at its last session, appropriated one 
other million dollars to aid in the completion of a work which 
they deemed so important to the interests of the State. 

His Honor in the Court below, a motion coming on to be 
heard upon bill and answer, dissolved the injunction. In this 
there is error. The distinction between injunctions to stop an 
execution at law, where the defendant has by a judgment 
established his legal right, and injunctions in cases where 
there has been no adjudication of the rights of the parties at 
law, and consequently where both parties stand in this Court 
upon an equal footing, oath against oath, and the Court is to 
dispose of the motion upon the whole matter taken ‘<=. 
is explained and settled. Purnell v. Daniel, 43 N. C., 
Caphart v. Mhoon, 45 N. C., 30; Lloyd v. Heath, Ib., 20° 
McNeely v. Steel, 1b., 240. 

In our case there has been no adjudication of the rights of 
the parties. The plaintiff alleges the agreement was 
that Johnson would take off his hands an amount of (155) 
stock sufficient to fill his contract, and that Johnson’s 
motive for doing so was because he could not otherwise get 
the large contract for which he had made proposals. The 
contract of Johnson, prima facie, supports this view of the 
transaction. The defendant, as administrator of Johnson, 
makes a formal denial of the agreement alleged by the plain- 
tiff, and suggests that, according to his information and be- 
lief, the agreement was that the plaintiff should aid in the 
work, so as to do a part corresponding with his stock, or else 
that the plaintiff was to pay his intestate, in cash, the amount 
of stock that his intestate should work out under his contract. 
This latter suggestion is not very probable, because there was 
no sufficient motive for the plaintiff to agree to pay cash for 
his stock, or a part thereof, whereby he would forego the 
benefit of getting it off his hands upon much better terms, 
according to the understanding, which, it is admitted, the 
president and directors of the company were carrying into 
effect in letting out contracts, 

So the question is, did Johnson agree to take off the plain- 
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tiff’s hands so much of his stock as was necessary to fill his 
(Johnson’s) contract? Or was it a part of the agreement that 
the plaintiff should furnish hands, ete., and do a correspond- 
ing portion of the work? No decision can be made in regard 
to it at this stage of the proceeding, and the injunction ought 
to have been continued until the hearing. 

It is said the bill shows no ground for coming into equity, 
and the plaintiff had a remedy at law for a breach of the 
agreement. The reply is: here is a specific thing which one 
of the defendants has agreed to do, and here is a specific fund 
in the hands of the other defendant, who holds a covenant 
on the part of his co-defendant, taken in behalf of the plain- 
tiff according to a prior understanding, and the possession of 
the fund puts it in the power and makes it the duty of one of 
the defendants to see that the agreement is carried into effect 
by the other. Again, it is said equity will not enforce the 

specific performance of an agreement to transfer or to 
(156) accept stock. The reply is, that may be so in refer- 

ence to government stock in England, which, like corn 
or flour, may be bought for the money in market at any time, 
but the doctrine has no application to railroad stock. 

We incline to the opinion that neither of those objections 
is tenable, but do not now dispose of them definitely. 

In regard to the allegation that the plaintiff, after the 
alleged agreement with Johnson, took a large contract, and in 
that way absorbed the whole of the stock which he had sub- 
scribed for according to the understanding and terms of let- 
ting, by reason whereof he impliedly waived any right to have 
a part of his stock worked off by Johnson, it is sufficient to 
say that is new matter and rests upon a mere allegation of 
the defendants, to which the plaintiff has had no opportunity 
of replying. So it cannot be taken into consideration at this 
stage of the cause. Decretal order reversed. The injunction 
must stand over until the final hearing. 

PER CURIAM. Decree accordingly. 
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JAMES P. STIMPSON and others v. FRANCIS FRIES and others. 


. A deed of trust after registration is viewed in a different light in 
the Courts of this State from what it is regarded in the English 
courts, and is with us considered in the nature of a mortgage. 


. Where a deed of trust is made, leaving it discretionary with the 
trustee to pay such debts as he might think best and find most con- 
venient, it was held, that the trustor had a right to control the 
application of this fund by directing what debts he should pay; but 
that as to any debt he had paid, or had assumed to pay, and as to 
his own debts, he had a right to retain funds to pay them before 
he was bound to obey such new directions. 


. The debts which the trustee under these circumstances had promised 
by parol to pay, come within the principle above deelared and are 
not within the statute of frauds. 


Cause removed from the Court of Equity of Davipson 
County, at Spring Term, 1855. 

The plaintiff Stimpson, as trustee, and the other (157) 
plaintiffs, who are the creditors of W. J. McElroy, 
filed this bill against the defendant Fries and other creditors, 
seeking to have certain property and effects delivered over to 


him, the said Stimpson, according to the provisions of a deed 
in trust made to him 2 January, 1855, for the satisfaction 
of the debts therein specified. 

In September, 1854, William J. McElroy, being greatly in 
debt and upon the eve of insolvency, executed the following 
instrument of writing, which was also signed by the other 
defendants, viz. : 


“Whereas, W. J. McElroy is indebted to the Greensboro 
Mutual Life Insurance and Trust Company in the sum of 
about $3,575.72, principal and interest (see the papers and 
evidences of all in the hands of David P. Weir for more cer- 
tainty), also other debts, and is desirous to make an assign- 
ment, and Francis Fries his general agent and attorney to col- 
lect all his debts, dispose of and sell all his estate and prop- 
erty, and pay all his debts, which arrangement is assented to 
by David P. Weir, treasurer. Wherefore, for the purposes 
aforesaid, and for and in consideration of the sum of ten dol- 
lars, to him in hand paid by the said Francis Fries, the receipt 
of which is hereby acknowledged, he, the said William J. Me- 
Elroy doth hereby, by these presents constitute, nominate and 
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appoint the said Francis Fries his general agent and attorney, 
to sell and dispose of all his estate, real and personal, in the 
State of North Carolina, or elsewhere, and pay and satisfy 
the said debts due the said Trust Company in Greensboro first 
of all others, and next, such debts as the said Fries may deem 
best and find the most convenient ; to make all deeds, writings 
and conveyances which the said Fries may deem proper and 
necessary ; in his name, to act as general agent of the said 
W. J. McElroy. And the said W. J. McElroy, by and with 
the consent of the said David P. Weir, treasurer, hereby, for 
value received, transfers, aliens and conveys to the said 
Francis Fries all his estate, property, slaves and effects, notes, 
contracts and judgments and other evidences of debt, to him 
the said Francis Fries, his heirs and assigns for the 
(158) purposes aforesaid, hereby ratifying and confirming 
any and everything which the said Fries may do in 

these premises. Said Fries is to have his expenses paid, but is 
not to be liable for any more than honesty of performance. In 
testimony whereof the said parties have set their hands and 
seals, this 22 September, 1854. 

W. J. McEtroy, [Seal. ] 

D. P. Wetr, | Seal. ] 

F. Fates. [ Seal. |” 


By virtue of this contract the defendant Fries took posses- 
sion of the entire estate of the defendant, McElroy, consist- 
ing of land, negroes, evidences of debts due him, stocks, horses 
and other personal property, some of which he had sold, and 
all of which he submits to account for as required by the Court 
of Equity. , 

By virtue of the authority given him in the foregoing deed, 
the defendant, Fries, paid many of the debts due and owing 
by McElroy; for some other of his debts he was responsible 
by force of another deed of trust executed in 1848, in which 
he was also the trustee, and which included some of the prop- 

ty conveyed by the deed of 1854; for other debts due by Me- 
Elroy he had become bound by his express undertakings to 
pay them out of the effects in his hands, and besides these 
there were debts due to Fries individually, and as the partner 
of a firm. Those, i. e., the debts for which he was originally 
liable, the debts which he had assumed to pay, also the debts 
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due him as above stated, he insists in his answer should be 
allowed him at any rate, before paying over the funds to the 
plaintiff Stimpson. Various other debts were presented to 
him for acceptance or payment, which he declined paying or 
expressly assuming, but to these creditors he made a general 
declaration that his intention was, after discharging those 
above set out, to pay them and all the other of McElroy’s 
creditors pro rata out of the surplus; and he submits whether, 
as some of these creditors had probably relied on him in con- 
sequence of this general declaration and had forborne to take 
other steps to make their debts safe, he ought not to 
be permitted to pay them also; but as to this he does (159) 
not insist and professes a willingness implicitly to 
abide the judgment of this honorable Court. The defendant, 
Fries, in his answer discloses minutely the state of the fund 
in his hands—what amount he had paid under the trust of 
1848—what remains to be paid on that account—what he has 
paid under the trust of 1854, and what he has definitely prom- 
ised to pay; also the sums due him; what property he has 
sold and what remains. He admits that he was called on by 
the plaintiff, Stimpson, to pay the funds in his hands over 
to him, but believing the rights of the parties to be in a state 
of great uncertainty he declined doing so. Answers were 
filed by the other defendants, McElroy and Weir, which do 
not vary the facts as stated above. 

The cause was set down for hearing on the bill, answers 
and exhibits, and sent to this Court. 


























Morehead, for the plaintiffs. 
Gilmer, for the defendants. 







Pearson, J. In England a deed of trust which is not 
executed by the creditors is looked upon as a conveyance made 
by the debtor for his own convenience in arranging his affairs, 
which he may control or alter at any time, and revoke at his 
pleasure, and which, of course, is void against creditors who 
sue out execution. Walwyn v. Coutts, 3 Meriv., 707; Gar- 
rard v. Lauderdale, 3 Sim., 1, and upon appeal, 2 Russ. and 
Mylne, 451. 

In this State such deeds are looked upon in altogether a 
different light. After registration. the property is vested in 
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the trustee, the trustor having no further control over it, or 
interest in it, except a resulting trust in the surplus after the 
debts are paid; the transfer is valid against creditors and 
subsequent purchasers, as being made upon a valuable con- 
sideration; in fact such a convevance is treated as a mort- 
gage, a third person, to-wit, the trustee being introduced, be- 

cause, from experience, it is found to be expedient to 
(160) have the legal title in him rather than in the creditor 

or his representatives, especially when the parties sup- 
pose it will be necessary to sell the property. Ingram v. Kirk- 
patrick, 41 N. C., 463. 

The deed executed by McElroy 22 September, 1854, is 
not a mere power of attorney, but is a valid conveyance, the 
legal effect of which is to vest the property in Fries, in trust, 
to pay the large debt due the insurance company, and then in 
trust to pay such other debts of McElroy as Fries “may deem 
best and find most convenient.” 

The deed is drawn very loosely and inartificially, but there 
is a consideration set out as being paid by Fries, to-wit, $10; 
this at once repels the idea of a mere power of attorney, which 
may be revoked the instant after it is made, and there are 
apt and proper words of conveyance, so as to vest the fee- 
simple and absolute estate in Fries in trust, ete. 

According to the decision in Ingram v. Kirkpatrick, this 
gave the insurance company an absolute right to have their 
debt paid out of the fund, because that debt is set out in the 
deed, and in regard to it, there is an express declaration of 
trust. The other declaration of trusts is indefinite and must 
depend on the rule id certum est quod certum reddi potest ; 
so that any debt which Fries either paid or made a definite 
promise to pay at any time before the trustor himself made 
a declaration of the debts which were to be paid out of this 
trust fund, and thereby made certain the indefinite words 
used, attached to the fund in the same way as if it had been 
set out in the deed of trust. This, of course, will take in any 
debt due to Fries or to a company in which he was a partner, 
for by the trust to pay such other debts as Fries may think 
best and find most convenient, the intention evidently was to 
include all debts due to Fries; this implication, from the gen- 
eral motives and conduct of men, is nearly as strong as if the 
debts had been set out in the deed. 
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Our conclusion is, by the deed of 1848 the legal title to the 
property therein named vested in Fries, in trust, to pay the 
debts set out in that deed; by the deed of 1854 an estate in 
equity in the property conveyed by the deed of 1848, 
and the legal estate in the property not conveyed by (161) 
that deed is vested in Fries in trust to pay the debt due 
the insurance company, then in trust to pay debts due Fries, 
and then in trust to pay such debts as Fries had actually paid 
or made a definite promise to pay before he had notice of the 
execution of the deed of 1855. 

By the deed of 1855, an estate in equity is vested in the 
plaintiff, Stimpson, of the surplus of the fund in the hands of 
Fries, in trust, to pay the debts set out in that deed. The 
general power to act as the agent and attorney of McElroy, 
and to pay such debts as Fries “might deem best and find 
most convenient,” was given in the deed of 1854, in conse- 
quence of the reliance which McElroy had in the financial 
skill and management of Fries, and possibly with an expec- 
tation that he would be able to make a composition or some 
favorable arrangement with the creditors, but in regard to 
this the rights of McElroy were not concluded, and he, as 
the owner of the ultimate estate, had a right at any time to 
interpose and direct that certain creditors should be paid, and 
this declaration of trust by McElroy had the same legal effect 
as if these creditors had been named in the deed of 1854. 
So the effect of the deed of 1855 is to revoke the general 
power given by the deed of 1854, or rather to control it by 
specific directions to pay certain creditors, and this we think 
McElroy had a right to do, provided he did not interfere with 
what Fries had done or definitely promised to do. Such 
promises need not be in writing, for it does not come within 
the statute of frauds as a promise to pay the debt of another; 
because Fries had the funds of the debtor in his hands, and 
the promise was made in reference to the fund, and not upon 
his individual responsibility. Draughan v. Bunting, 31 
N. C., 10. 

The decree must declare the rights of the parties in pursu- 
ance of this opinion, and the plaintiffs may have a decretal 
order for an account if it is moved for. 

PER CURIAM. Decree accordingly. 


Cited: McRary v. Fries, 57 N. C., 240. 
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JOHN FREEMAN v. SAMUEL DWIGGINS and others. 


Where the admitted facts of a case were of an extraordinary character, 
and showed that the plaintiff, who was an intemperate man, with 
his faculties much — by that vice, was the victim of a gross 
imposition in the purchase of a stock of goods, the Court will afford 
relief, notwithstanding it does not fully appear from the proof that 
at the time of the trade he was absolutely drunk. 


Cause removed from Forsyru County. 


Morehead, for the plaintiff. 
Gilmer, for the defendants. 


Barrie, J. We have not had much difficulty in coming 
to the conclusion that the plaintiff is entitled to some relief, 
but have not found it so easy to determine what that relief 
should be. It is very certain that at and for some months 
before the time when the plaintiff contracted for the pur- 
chase of the defendant Dwiggins’ store, the former had be- 
come an habitual drunkard, which had produced its usual 
effects, upon both his body and his mind. To what extent it 
had impaired the latter the witnesses do not agree. Most of 
those examined for the plaintiff testify that in their opinion 
the plaintiff was, during the latter part of the year 1851, and 
the early part of the year 1852, entirely incapable of trans- 
acting business with ordinary understanding and prudence. 
A few of the witnesses for the defendants state that his mind 
was not at all affected by drunkenness ; while the most of them, 
though not concurring entirely in that opinion, thought him 
capable of conducting ordinary business with ordinary pru- 
dence. Such was the opinion of Milton IT. Linville, the gen- 
tleman who drew the deed in trust, which was executed by the 
parties 6 January, 1852. He states that on that day the 
plaintiff “had been drinking, but was not drunk, though not 

completely sober,” “that he had sufficient mind to 
(163) transact ordinary business”; that “his face and eyes 
seemed swollen considerably” ; and that “he was tolera- 
bly drunk by the middle of the afternoon.” Had the transac- 
tion between the parties been one of an ordinary character 
we should have felt ourselves bound to declare, either that 
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the testimony was so equally balanced that the plaintiff, upon 
whom lay the burden of proof, had failed to entitle himself to 
a decree, or that it was a proper case to be submitted to a 
jury upon an issue made up for that purpose. But we think 
it was not an ordinary transaction; on the contrary, that it 
was under the circumstances a most extraordinary one; and 
that it furnishes in and of itself plenary proof that the plain- 
tiff was the victim of a gross imposition, practiced upon him 
by one or both of the defendants, It is fully proved that at 
the time and just before the trade was made the defendant 
was in the habit of drinking to great excess, and that this 
was known to the defendant, Dwiggins. It is certain that 
the plaintiff had never been a merchant and knew nothing of 
mercantile affairs ; and it is equally certain that the defendant, 
Tindall, had been previously in the employment of Dwiggins 
and was still in his confidence. It is clear from the proof that 
the habits of the plaintiff had produced great derangement 
in his pecuniary affairs, and that he was rapidly approaching, 
and must soon reach, unless arrested in his mad career, a 
state of insolvency; of all which the defendant, Dwiggins, 
could not be ignorant. It was with such a man and under 
such circumstances that the defendant, Dwiggins, undertook 
to make a bargain for the sale of his stock of goods, of which 
he was anxious to dispose. Let us see what were the terms 
as finally fixed upon by the parties. We say nothing of the 
price of the goods, nor of the manner in which that price was 
ascertained by the inventory. That may have been fair, and 
was so, provided the defendants were honest; for it is evident 
from the proof that the,plaintiff had nothing to do with that 
part of the business. But the value of the goods, having been 
thus ascertained to be $1,445.79, the defendant, Dwiggins, 
received from the plaintiff as a cash payment (or what 

was equivalent to a cash payment) in part therefor, (164) 
the sum of $650, and upon the failure of the plaintiff 

to give personal security for the residue, to-wit, the sum of 
$795.79, took, for the purpose of seenring the same, a deed 
in trust upon a negro man slave, one horse, three wagons and 
all the goods, wares and merchandise which the plaintiff had 
just bought at the price above stated. The deed was executed 
on the 6th day of January, 1852, and it was provided that if 
the debt was not paid on the 20th day of the same month the 
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defendant, Tindall, who was the trustee, was, at the request 
of Dwiggins and after twenty days advertisement, to sell the 
whole of the property therein conveyed at public auction for 
cash, or, as it was called, “ready money.” In the meanwhile, 
and until such sale should be made, the deed goes on to say, 
that “it is plainly and well understood that said William O. 
Tindall, the trustee in this case, is to have entire possession 
of the store-house and its contents, viz., the goods, ete., ete. ; 
is to keep the key of the said store-house and sell the goods 
of the same; receive the moneys, etc., paid him for said goods ; 
and have the entire control of the store-house, goods, ete., un- 
til said debt is paid.” This latter provision, Mr. Linville tells 
us, was first suggested to him by Dwiggins in the absence of 
the plaintiff, but he believes the latter was present when it 
was talked of while he was writing the deed. How near this 
was to the middle of the afternoon, when the plaintiff was 
“tolerably drunk,” we are not informed. But we think none 
but a lunatic or a man stunefied with drink would have given 
his consent to such a stipulation. A credit of fourteen days, 
a sale of the goods at auction for cash, upon a failure to pay 
within that time, and the total exclusion from the manage- 
ment of his own store, were terms imposed upon the plaintiff, 
the like of which were never heard of before, and we trust 
will never be heard of again. The result was, as every sane 
man must have foreseen, that in about four months the plain- 
tiff’s property was all sold to pay the residue of the debt for 
the price of the goods, and he was left totally insolvent. The 
robbery of the store while under the exclusive control of the 

defendant Tindall, whether actual or pretended, may 
(165) be regarded as a fortunate circumstance for the plain- 

tiff, as it hastened the catastrophe, and the sooner dis- 
pelled from his mind the drunken dream of being a merchant. 
This Court would be faithless to one of its highest trusts did 
it not afford him an adequate relief against those who, well 
knowing his condition, took advantage of it for their own 
selfish purposes of gain. What the precise character of that 
relief shall be we have not found it so easy to determine. The 
contract cannot be rescinded, so as to put the parties in the 
same condition in which they were when it was made. That 
would be the proper course were it practicable, but not being 
so, we must give a relief approaching as near to it as we can. 
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That will be to consider the goods as having been disposed of 
by the defendant, Dwiggins, through the defendant, Tindall, 
as his agent, for his own benefit, and to make him account to 
the plaintiff for a fair value of everything he received from 
him. He ought to be allowed a fair rent for the occupation 
of his store-house by the plaintiff and his family, and to be 
reimbursed for everything which he may have paid for the 
plaintiff on the second trust. The necessary accounts must 
be taken with a view to this mode of settlement, and the cause 
will be retained for further directions until they come in. 
This case though resembling that of Moore v. Reed, 37 N. C., 
580, in some respects, differs from it in the very important 
particular, that here the contract never was ratified by the 
plaintiff while in a condition better than he was when it was 
first imposed upon him. 

PER CURIAM. 


Cited: Garrow v. Brown, 60 N. C., 597. 



















Decree for an account. 




















SILAS LAMBETH v. BRITTAIN WARNER. 





1. A widow has a right to clear the lands assigned to her for dower, 
for the purposes of cultivation, where it is necessary for the enjoy- 
ment of the estate; provided it is done with a due regard to the 
proportion of wood and cleared land. 

(166) 


2. The clearing of sixteen acres in addition to thirty acres already 
cleared in a tract of 240 acres, heavily timbered, is not out of pro- 
portion or unreasonable as regards the rights of the remainder- 


man. 














Apprat from an interlocutory order of the Court of Equity 
of Davipson County, Spring Term, 1855, dissolving the 
injunction heretofore granted. 






No counsel for the plaintiff. 
Morehead, for the defendant. 


Nasu, C. J. The plaintiff claims to be seized in fee of a 
reversion in a tract of land of which the defendant is in pos- 
session, having a life interest. 
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Samuel Lambeth died leaving a widow, to whom was as- 
signed, as her dower in her husband’s estate, the land in ques- 
tion. She intermarried with the defendant. The bill is filed 
for an injunction to stay waste. The bill charges that at the 
time the defendant took possession of the land there was on 
it a valuable growth of locust and other trees which he has 
cut down and sold to the railroad company for sills. The 
defendant admits cutting down timber of that description, 
and its sale to the company, but avers he cut timber only on 
the thirty acres of land which were partially cleared when he 
went there, and sixteen acres more which he designed to clear 
and which it was necessary to do to support his family, which 
consists of his wife and some children, himself and his chil- 
dren. Upon the coming in of the answer the injunction was 
dissolved. 

In-his answer the defendant states that when he took pos- 
session there were about thirty acres of cleared land and that 
he intended to clear sixteen more; that he had eut down the 
timber, not only on that already cleared, but also on that he 
intended to clear, and that the sixteen additional acres were 
necessary to the support of the family. That the whole quan- 
tity assigned to hifwife for dower was 240 acres, which was 
heavily timbered’ where it was not cleared. 

Claiming the land in right of his wife, he has no 

(167) greater right to its use than she had. The widow’s 

dower is assigned to her for the support of herself and 

family, and she has a right to clear land for cultivation, when 

it is necessary to the enjoyment of the estate, if done with a 

due regard to the proportion of wood and cleared land. Shine 
v. Wilcox, 21 N. C., 631. 

The clearing of the sixteen acres in addition to the thirty 
acres is not an unreasonable act as regards the interest of the 
remainderman, and the defendant is not exercising his right 
in an unreasonable manner, and is at liberty to clear the six- 
teen acres and to cut down and dispose of as he may think 
proper all the timber on it. 


Cited: King v. Miller, 99 N. C., 596; Sherrill v. Connor, 
107 N. C., 633. 





